INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
NORTHERN DIVISION

PENINSULA REGIONAL MEDICAL

CENTER, *
*
Raintiff, *
*
V. * Civil Action No.: RDB-04-657

MID ATLANTIC MEDICAL SERVICES, *
LLC, ET AL. *

Defendants. *
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MEMORANDUM OPINION

Paintiff Peninsula Regiond Medicd Center (“Peninsuld’) is alicensed hospitd providing medicd
care to the resdents of Maryland’ s Eastern Shore. Peninsulafiled its complaint in the Wicomico County
Circuit Court on January 23, 2004, againgt Defendants Mid Atlantic Medicd Services, LLC, (f/k/aMid
Atlantic Medical Services, Inc.), MD-Individua Practice Association, Inc., Optimum Choice, Inc.,
MAMS Life and Hedth Insurance Co., and Alliance PPO, LLC (f/k/a Alliance PPO, Inc.) (collectively
“MAMSI"), dleging that the Defendants breached contracts under which Peninsula agreed to provide
medicd servicesto MAMS! subscribersin return for prompt payment. Defendants removed the caseto
this Court on March 3, 2004. They contend, inter alia, that this Court has federd removd jurisdiction
over Plantiff’s sate-law claims because those clams “relate to” contract terms defined by the Employee

Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 1001 et seq., and are therefore



preempted by ERISA. The Defendants have filed a Motion to Dismiss Plaintiff’s cdaims! and Peninsula
has filed a Motion to Remand the case to the Circuit Court for Wicomico County. In its Motion to
Remand, Plaintiff disputes the assertion that its claims are preempted by ERISA, and argues that the case
should be remanded for lack of jurisdiction. Theissueshave beenfully briefed and no hearing isnecessary.
Loca Rule 105.6 (D. Md. 2002). For thereasonsthet follow, Paintiff’sMotion to Remand the case will
be GRANTED.
l. Background

Peninsula executed contracts with each of the MAMSI Defendants, whereby Peninsulaagreed to
provide health care and related servicesto MAMSI subscribers in return for MAMSI's promise to pay
for the sarvices. Faintiff’s complaint is essentidly that Defendants breached the agreements by failing to
timely pay for “medically-necessary” services rendered to MAMSI subscribers. Specificdly, Plaintiff
dlegesfour counts, dl of which arise under Maryland law: breach of contract (Count 1); breach of ora
contract (Count 11); promissory estoppel (Count 111); quantum meruit/quasi-contract (Count 1V). It is
undisputed by the partiesthat Peninsularendered certain medica servicesto MAM S| subscribers and that
MAMSI refused to pay for the services rendered, which it deemed were not medicaly necessary as
defined by the terms of the repective hedth insurance plans.

Intheir Notice of Remova, Defendants provide two bases for federal remova jurisdiction. Firgt,
Defendantsarguethat & least oneof Plantiffs clamsiscompletely preempted by the Federa Employees

HedthBenefits Act (“FEHBA”), 5 U.S.C. § 88901, et seq. Fantiff hasnow abandoned thesngleclam

1The Defendants filed this Motion to Dismiss pursuant to Rule 12(b)(6) based, inter alia, on preemption
arguments. The Plaintiff opposed that Motion. In light of the Court’ s ruling, that Motion is rendered moot.
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that is governed by FEHBA. (Pl.’s Mem. in Supp. of Mot. to Remand at 1.)

Second, Defendants assert that dl of the remaining claims of Peninsulaare preempted by ERISA.
They clam that the trier of fact will be required to interpret the term “medically necessary” to resolve the
controversy over whether Defendants were required to pay for the disputed services. This anaysss, they
argue, would require interpretation of the terms of an ERISA plan, thus rendering Plaintiff’s clams
preempted by ERISA 8§ 1144(a). Plaintiff moved to remand the remaining clams based on its contention
that these claims are not preempted by ERISA and that this Court lacks subject matter jurisdiction over
these state-law clams.

Il. Standard of Review

The Defendants aptly note the standards set forth in Conley v. Gibson, 355 U.S. 41, 45-46
(1957), for its Mation to Dismiss, filed pursuant to Rule 12(b)(6). Such amotion ought not to be granted
unless “it gppears beyond doubt that the plaintiff can prove no set of facts in support of his clam which
would entittehimtordief.” 1d. (citedinNational Centersfor Facial Paralysis, Inc. v. Wal-Mart Claims
Administration Group Health Plan, 247 F.Supp.2d 755, 757 (D. Md. 2003)). However, Defendants
Motion addresses the legd merits of Plaintiff’sclams. As previoudy noted, the Court need not reach the
meritsinlight of the Court’ sconclusion thet thereisno federd removad jurisdiction over Flantiff’ sstate-law
cdams

With respect to remova jurisdiction, “[t]he burden of demondtrating jurisdiction resides with ‘the
party saekingremovd.”” Sunoco Products Co. v. Physicians Health Plan, Inc., 338 F.3d 366, 370 (4th
Cir. 2003) (quoting Mulcahey v. Columbia Organic Chems. Co., Inc. 29 F.2d 148, 151 (4th Cir.

1994)). In Mulcahey, the Fourth Circuit noted that the remova of proceedingsfrom state court to federa



court raises “dignificant federadlism concerns,” 29 F.2d a 151, and, in Sunoco Products, the court
recognized that remova jurisdiction should be “narrowly” interpreted in light of these concerns. 338 F.3d
at 370.
I, Andyss

The threshold question presented here is identica to that before this Court in Johns Hopkins
Hospital, et al. v. CareFirst of Maryland, Inc., Civil No. RDB 03-3333, aso decided this day by
Memorandum Opinion and Order. That precise question is whether this Court has federd removal
juridictionover Fantiff’ sstate-law clamsbased solely on Defendants assertion of the defense of ERISA
preemption. This question turns on the critica distinction between ordinary preemption and “complete
preemption.” Sunoco Products, 338 F.3d at 370. In Sunoco Products, the Fourth Circuit noted that
“[i]n the ERISA context, the doctrines of [ordinary] preemption and complete preemption are important,
and they are often confused.” 338 F.3d at 371. The Sunoco court reviewed “the scope of removal
jurisdiction generaly, and with respect to ERISA specificaly.” Id.

Under thedoctrineof “ordinary” or “conflict” preemption, Satelawsthat conflict with federd laws
are preempted, and preemption can be assarted asa“ federd defensetothe plaintiff’ ssuit.” 1d. at 370-371
(quoting Darcangelo v. Verizon Communications, Inc., 292 F.3d 181, 186-187 (4th Cir. 2002) quoting
inturn Metro LifeIns. Co. v. Taylor, 481 U.S. 58, 63, 107 S.Ct. 1542 (1987)). Ordinary preemption
does not giverise to federal removad jurisdiction. Sunoco, 338 F.3d at 370; see also Taylor, 481 U.S.
at 63, 107 S.Ct. 1542; Darcangelo, 292 F.3d at 186. In other words, defendants must ordinarily assert

the “federa defensg’ of ordinary preemption in the state court in which the state-law action was brought.



Conversdly, under the * complete preemption” doctrine, “federa law so completely sweeps away
state law that any action purportedly brought under sate law istransformed into federa action that can be
brought originaly in, or removed to, federd court.” King v. Marriott International, Inc., 337 F.3d 421,
425 (4th Cir. 2003). In determining whether a particular federa law has such preemptive force, courts
look to whether Congressintended the federa law to “exclusively govern” the areaimplicated by the Sate
law. 1d. Insuch ingtances, “the plaintiff smply has brought a midabeled federd dam” which is more
appropriately addressed by the federd law. 1d. at 425.

Section 514 defines the scope of ERISA’s ordinary preemption of conflicting Sate laws. Under
that provison, ERISA supercedes any state law that “ relates to” any employee benefit plan. 29 U.S.C.
§1144(a). The Supreme Court hasinterpreted thisprovision broadly. See Shawv. Delta Air Lines, Inc.,
463 U.S. 85, 96-97, 103 S.Ct. 2890 (1983). Thefact that a state law is preempted under Section 514
does not provide abasis for removing the clamto federal court. Sunoco, 338 F.3d at 371. Rather, “the
only state law claims properly removable to federa court are those that are ‘ completely preempted’ by
ERISA’s caivil enforcement provison.” 1d. (ating Darcangelo, 292 F.3d at 187). In spite of this, both
Pantiff and the Defendantsin this case focused their arguments on * ordinary preemption” under 8 1144(a)
of ERISA. Preemption under 8§ 1144(a) is a “federd defense’ to be considered by the state court on
remand, but thet type of preemption does not confer jurisdiction over Flantiff’s clams upon this Court.
SeeKing, 337 F.3d at 424.

Within the last month, the Supreme Court reiterated and clarified the basic principle of complete
preemption, Sating, “any state-law cause of actionthat duplicates, supplements or supplantsthe ERI SA

civil enforcement remedy [ERISA § 502(a), 29 U.S.C.A. 8§ 1132 (a)] conflicts with the clear



congressond intent to make the ERISA remedy exclusive and is therefore [completely] preempted.”
Aetna Health, Inc. v. Davila,124 S.Ct. 2488, 2495, U.S. __ (2004) (emphasis supplied). The
“threshold question” presented by thistest iswhether the plaintiff bringing the state-law action has standing
to sue under ERISA’s civil enforcement provison. Sunoco, 338 F.3d at 372. Intheaftermath of Davila,
Judge Blake of this Court denied asimilar motion to remand where the plaintiff was clearly an ERISA plan
beneficary with standing to bring an ERISA cdamin Miller v. U.S. FoodService, Inc., __ F.Supp.2d.
_, 2004 WL 1497840, at *2 (D. Md. 2004).2

Section 502(a) (1)(B)® confers a cause of action upon “participants,” “beneficiaries,” and
“fiduciaries’ of ERISA plans. Sunoco, 338 F.3d at 372. Other judges of this Court have held that third-
party providers, such as Peninsula, may sue under § 502(a) when the provider is specificaly assgned the
beneficiary’ srightsunder the ERISA plan. Seee.g., National Centersfor Facial Paralysis, Inc. v. Wal -
Mart Claims Administration Group Health Plan, 247 F.Supp.2d 755 (D. Md. 2003) (Chasanow, J.);*

United Healthcare, 93 F.Supp.2d. 618. The Defendants in thiscase rdy upon the opinion of the United

2Judge Blake noted that the factsin that case were distinguishable from those cases where the plaintiff was
not bringing an action based on the plaintiff’ s status as an ERISA assignee, citing the opinion of Judge Smalkinin
Suburban Hospital, Inc. v. Sampson, 807 F.Supp. 31, 33 (D. Md. 1992) (Smalkin, J.), and her earlier opinioninDrs.
Reichmister, Becker, Smulyan and Keehn, P.A. v. United Healthcare of the Mid-Atlantic, Inc., 93 F.Supp.2d. 618 (D.
Md. 2000) (Blake, J.).

329U.S.C. § 1132(3)(1)(B).

“Both parties draw heavily upon National Centersin support of their respective positions, but that caseis
inapposite for reasons beyond the fact that the third-party provider there had a specific assignment of rights. 247
F.Supp.2d 755. Most importantly, the issue of removal jurisdiction by complete preemption was never reached in
that case. Seeid. The court’ s jurisdiction was based on the fact that the provider-plaintiff specifically alleged two
causes of action under ERISA as an assignee of ERISA beneficiaries and participants. 1d. at 759. In contrast to the
threshold jurisdictional analysis now before this Court, Judge Chasanow’ s analysis involved the more substantive
question of whether the provider’s remaining state-law claims for negligent misrepresentation and promissory
estoppel conflicted with ERISA’ s broad “ ordinary” preemption clause. 1d.
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States Court of Appeds for the Fifth Circuit in Transitional Hospitals Corp. v. Blue Cross and Blue
Shield of Texas, Inc., 164 F.3d 952, 954 (5th Cir. 1999). That opinion addresses only the precise
question of a hospital seeking to recover benefits assigned it by an individud hedth plan participant. 1d.

(cited for that proposition by Judge Chasanow of thisCourt in National Centers opinion, 247 F.Supp.2d

at 760-761).> Without the specific assignment of rightsby a participant or beneficiary, however, this Court

findsno authority to support the proposition that athird-party provider has standing to sue onitsown behalf

under ERISA. See Suburban Hospital, 807 F.Supp. a 33 (holding that a third-party provider’s clam
agang insurer for promissory estoppel was not preempted by ERISA  because the third-party provider

was not bound by the terms of the ERISA plan), construed in, Miller,  F.Supp.2d. __, 2004 WL

1497840, at *3; Pritt v. Blue Cross and Blue Shield of West Virginia, Inc., 699 F.Supp. 81, 84 (W.D.

WV 1998) (recognizing that a patient’s choice of a hedth care facility does not render the facility a
“beneficiary” under 502(a) (1)(B)).

There is nothing before this Court to suggest that Peninsula was ever assigned the rights of the
MAMSI subscribers. To the contrary, Plaintiff’s action is based entirely upon agreements between
Peninsula and the MAMSI Defendantsthat arefully separate from the subscriber agreements governed by
ERISA. Peninsula has no standing to sue under ERISA’s civil provisons because it is not a participant,
beneficiary, fiduciary, or an assgnee thereof. See 502(a) (1)(B); Pritt, 699 F.Supp. at 84. Asaresult,

Aantiff’'s gate lawv dams are not completely preempted by ERISA and this Court lacks federa removal

®In Transitional Hospitals, the Fifth Circuit found preemption only asto the contractual claims based on
the direct assignment of benefitsfrom the individual. 164 F.3d at 954. In light of this Court’ sruling, thereis no need
to address the distinction between Peninsula’' s contractual claimsin Counts| & 11 and the promissory estoppel and
guantum meruit claimsin Countslll & V.



jurisdiction over dl of the sate-law clamsthat comprise this action. See Davila,124 S.Ct. at 2496,
US a __ (recognizing that complete preemption only inuresif the plaintiff “at some point in time, could
have brought his clam under ERISA”); Sunoco, 338 F.3d at 372; Darcangelo, 292 F.3d 181.
Condlusion

As Peninsulais neither abeneficiary nor an assgnee of an ERISA plan, and has no sanding to sue
under thecivil provisonsof ERISA, itsclamsare not completely preempted by ERISA. Accordingly, this
Court lacks removad jurisdiction and the Motionto Remand must be granted. See 28 U.S.C. § 1447 (¢)
(“If a any time before find judgment it appears that the didtrict court lacks subject matter jurisdiction, the
case shall be remanded.”). Plantiff’s Motion to Remand this case to the Circuit Court for Wicomico

County is hereby GRANTED. The Court will issue an Order congstent with this Opinion.

19
Richard D. Bennett
United States Didtrict Judge

Dated: July 22, 2004



INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
NORTHERN DIVISION

PENINSULA REGIONAL MEDICAL

CENTER,

V.

Rlaintiff,

Case No. RDB-04-657

MID ATLANTIC MEDICAL SERVICES,

LLC, ET AL,

Defendants.

ORDER

In accordance with the accompanying Memorandum Opinion, it isthis22nd day of July 2004, by

the Court, ORDERED:

1.

That Plaintiff’s Motion to Remand (Paper 12), pursuant to 28 U.S.C. § 1447 (c), is
GRANTED;

That Defendants Motion Dismiss (Paper 4), pursuant to Federal Rule of Civil Procedure
12(b)(6), is rendered MOOT;

That the Clerk of this Court shal tranamit a certified copy of this Order, accompanying
Memorandum Opinion, and the Court Record herewith to the Clerk of the Court for the
Circuit Court for Wicomico County forthwith; and,

That the Clerk of this Court shdl close this case.
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Richard D. Bennett
United States Didtrict Judge



